Escalation of myriad litigious facets of our society can be found in almost any large city newspaper, especially in the United States, and, in particular, in the Yellow Pages of the telephone directory listing of personal injury (toxic tort) lawyers-many with full-page advertisements offering a cornucopia of services replete with free consultation and contingency "no-fee" offers if litigation proceedings are undertaken and fail to be financially productive. With such inducements, it is little wonder that such an environment essentially guarantees that many pathologists such as yourselves will be increasingly drawn into litigation at some stage in hidher career, especially in the area of product (toxic tort) liability.
INTRODUCTION
In this presenta!ion, I would like to share with you a brief snapshot of my perspective on the U.S. legal system in action, gleaned from more than 3 decades of involvement in this sometimes turbulent arena-as both observer and participant. The scope of this article is limited to product liability (toxic tort) issues, as I perceive them. It does not address any aspect of the forensic sciences, nor serve in any way as a scholarly legal treatise-such as the superb presentation by Dr. Picut that you just heard. (In this regard, the reader is directed to a selected listing of excellent in-depth writings on the legalities of product liability issues and suggestions as to how the subject might best be understood-see the References section.) My comments will focus on 2 areas: the scientist and the litigation process. THE SCIENTIST Because of your training and experience in toxicologic pathology, those of you who become involved in toxic tort litigation will probably be called as "expert witnesses." What is an expert witness? What characteristics identify himlher as a good candidate for participation in a lawsuit, as either a consultant or a witness? In my experience, these are as t The views expressed here are those of the author and do noi necessarily reflect the position of the institution he represents. follows: credentials, qualijicatioris, credibility, opiiiions, and presentation, each of which is briefly discussed below.
Credentials are usually self-evident and, in the context of this discussion, should reflect formal academic achievements in didactic subjects and investigative areas that result in gaditional degrees in pathology and related disciplines (e.g., M.D., D.V.M., Ph.D.). Relevant awards and honors bestowed in connection with these endeavors tend to enhance academic achievements and lend further credence to the qualifications of candidate individuals.
Qiialificatiotis of the expert are viewed as an extension of the-more formal credentials, already cited, especially documentation of professional work experience, specialized knowledge in areas of interest, and the mastery ofa subject. These may include, but are not limited to, publications (e.g., books, peerreviewed journals), acceptance in learned societies, board certification in areas of claimed expertise, workshop/symposia participation, presentations, academic appointments, titles, and overall stature among peers.
Credibility touches directly on personal traits of an individual. Jurors are often instructed by trial judges (the court) to consider the credibility of witnesses in arriving at verdicts on lawsuits. As a consequence, trial lawyers are highly attuned to the advantages of having credible witnesses on board who are, by inference, persuasive individuals. As noted by Davis (3), "[Wlhen jurors perceive a witness as expert, they believe that the witness knows what he 222 0192-6233/94$3.00+$0.00 at SAGE PUBLICATIONS on December 9, 2012 tpx.sagepub.com Downloaded from is talking about, and that he has bona fide credentials and command of his subject matter." In my experience, the ability to coiiiiiiiiiiicate at the level of the jury is all important. You should use every opportunity to teach the jury and the court something new without becoming an advocate for one side or the other. According to various post-trial interviews with jurors, it seems that in many instances they are inclined to believe and remember a credible witness, even though they may not have fully grasped the scientific complexities of the lawsuit. In such situations, they often tend to give him/her the benefit of the doubt on contentious points. It should be noted, however, that regardless of background, training, and/or work experience, not everyone is capable of serving as a credible expert in these adversarial, often turbulent settings.
Opiiiions regarding causation are the ultimate bottom-line testimony of the expert witness in product liability cases. Did the product (e.g., drug, device, procedure) in question cause the alleged injury? In contrast to fact witnesses, usually nonprofessional laypeople, the expert is expected to render opinions regarding cause and effect.
Tliepresetitatiori oftestimony during a deposition or trial is crucial. It is essential, I believe, that the witness should exhibit a firm conviction for hidher position on scientific issues without becoming embroiled in nonproductive arguments. This is not an easy task when faced with opposing lawyers who will attempt in every possible way to compromise your expertise and thus neutralize your testimony. At trial, it is extremely important, I believe, that the witness be alert, listen carefully to questions, address the jury, and respond in a confident manner. In short, look and act professional, dress in good taste, and exhibit a courteous demeanor and attitude. Testimony should in most cases be limited to direct responses to questions. Avoid being expansive, even though it may, in your mind, make you appear to be more of an "expert."
THE LITIGATION PROCESS
The usual sequence of events that I have observed in product liability cases are noted and briefly discussed. These include, but are not limited to, pretrial discovety, depositiotis, pre-trial preparation. atid the trial. (Again, the reader is directed to the References section for details.)
Pretrial discovery is a legal mechanism that provides for the discovery of evidence prior to the trial (6) . Both the plaintiff and the defendant are entitled to full disclosure of available knowledge prior to a case. What is not subject to disclosure is defined as primary privileges. These are the following:
Attorney-Client Privilege: Communications be-tween attorneys and their clients such as phone calls, private discussions, and memoranda are not discoverable. Attoniey Work Pr&rcts: Reports (documents) prepared under the supervision of or at the request of an attorney are not discoverable. However, the judge may order that certain documents be produced if the information is otherwise unavailable from another source. You may also be asked later to testify and to defend your position in this regard. You should be sure, whenever preparing a document, that you state precisely what you mean. Do not make facetious, flippant, or careless statements, because they may be taken out of context.
Proprietary Ittfortiiatioii (Processes, Patents, Fornitilatioris): With the preceding exceptions, any other information considered even remotely germane to the lawsuit is subject to discovery (e.g., work papers, technical reports, letters, sales brochures, memos, resumes, financial data, production records, meeting agenda and minutes). Questions and challenges that may arise concerning the admissibility of such information are ruled on separately by the judge, usually without the jury present, or by pretrial motions to protect confidential trade or commercial information, such as a chemical process.
Depositioiis are legal proceedings conducted in accordance with certain court rules for'the purpose of preserving the testimony ofa witness for use in court (6) . Although a judge is-not present, the witness is placed under oath and all testimony dutifully recorded by an official court reporter. These events appear relatively informal, a fact that should not mislead the witness-the lawyers involved may appear to be relaxed, but they are deadly serious. Depositions are usually admissible in court, even in the absence ofthe witness, and as most trial lawyers will freely admit, many lawsuits are won or lost because of the testimony given in a single deposition.
Before a deposition is taken, the witness and his/ her attorney should thoroughly review and discuss the facts of the case and, in particular, the subjects on which the witness may be examined. At this juncture, or perhaps a bit earlier, the expert should review hidher interest in the case and make a de-.termination as to whether or not a personal commitment is appropriate. The events that follow are often inconvenient and time-consuming, and it i s only fair to the attorney or firm that retains you that this issue be clarified early on. If you elect to go forward, you should, above all, tell the triith, be as fair arid accurate aspossible, and, to the extent possible, complete all of the answers. Erroneous or incomplete statements may be misleading and could later haunt you when read back during the trial. If you do not know the answer to a question, say so, NEWBERNE TOXICOLOGIC PATHOLOGY and do not speculate. A deposition is not an academic seminar. Only when instructed by subpoena or by the attorney who represents you should you bring anything with you to a deposition. Always read and reread if necessary to understand documents you are asked to review and comment on and preferably hold them in your hand during examination. As noted by Scialli (7), the best defense against cagey questions during a deposition is to follow what is known as the LUAS rule: listen, iciiderstand, atiswer, and shut tip. Your only obligation is to answer the questions asked. It should be noted, also, that the LUAS rule works in both directions and should guide you whether the lawyer for the plaintiffor defendant is asking you the question.
Pre-trial preparation is, in my view, the major nidus of litigation proceedings, since at this point a highly focused interaction between the witness and hidher attorney begins and rapport is established. It is imperative, I believe, that you, the expert, first educate your attorney on the complexities of the science as to the case in point and, conversely, that your attorney inform you as to the legal aspects and nuances of the case. In customary legal jargon, "preparation of the witness" is in some ways the reverse situation. The expert witness may, in fact, be key to the claims of both defendant and plaintiff, for it is the expert alone who must clarify scientific issues and make them understandable to the lawyers, judge, and jury. Keep your independence and do not become an advocate. Juries are very good at spotting the expert who appears to align either emotionally or monetarily with one of the parties.
The trial begins. To the uninitiated, this experience can be a bit mystifying, at worst terrifying, and at the least unsettling. As so aptly described by Baker (l), "My first adventure in the witness chair convinced me that it was as unstable as a one-wheeled rickshaw on a downhill course, with two steering controls manned by lawyers intent upon veering the contraption in opposite directions at every fork in the road, while a judge alternately stomped on an unreliable accelerator and an unpredictable brake. It took a number of trips back to witness stands and years as a trial lawyer before I realized that each witness chair comes equipped with a stabilizer control. It is a control easily within the reach of every witness-the lever marked 'truth.' " Perhaps the most difficult concept for scientists to grasp is that the U.S. legal system is first and foremost an adversarial process. At trial, each side is represented by legal counsel whose primary duty is to advance the interests of hidher client. After you are placed under oath, your attorney will question you regarding your credentials, work experi-. ence, and qualifications and then ask the judge to declare you an expert who will be permitted to testify and to give opinions. Ordinarily, the opposing counsel will challenge your credentials via a process called roir dire in an effort to limit the scope of your expertise. Assuming the judge permits you to testify, your attorney will conduct a direct examination, eliciting the basis for your opinions.
The cross-examination that follows may well be an "instructive" experience, especially for the uninitiated who feels more comfortable in collegial settings with the give-and-take of scientific discussion. To the extent possible, you should face crossexamination with a calm but deferential attitude to the opposing attorney whose job it is to impeach your testimony. Never argue-you can only lose and your credibility with the court and jury will suffer accordingly. As an expert witness, you have the right to explain your answers, although the examiner will often attempt to cut you off after your "yes" or "no" response. You can break in courteously and explain that you have more to say. After cross-examination, your attorney may redirect questions to you that need clarification.
As emphasized by Matson (6), the expert must be able to tell 2 stories simultaneously. First, the technical story must hold up under attack from the opposition as well as provide a written record for possible appeal. Second, it is essential that you tell the story in terms the layperson (juror) can understand. Your message should be interesting and free of legal jargon. Use graphs and charts as appropriate to teach the lawyers, the court, and the jury. Never show signs of arrogance or impatience. Just present yourself as an ordinary person with some special expertise who is there to assist the jury and the court in understanding the technical complexities of the case. Yoti are the expert and should conduct yourself accordingly. As noted earlier, look and act professional and always be courteous. The media may talk or write about the "battle of the experts" as if it is a contest between experts. Although you may need to oppose the opinions of the experts for the other party, do so with dignity and establish your position with relevant scientific discussion and facts. SUMMARY I have presented a brief snapshot of my perspective on the U.S. legal system in action, gleaned from more than 3 decades of involvement in product liability activities-as both observer and participant. Emphasis is given the role of the scientist as an "expert witness" and how he/she may approach, understand, and participate in the litigation process. My personal views regarding the characteristics of an effective expert witness are also outlined with particular emphasis on credentials, qualifications, credibility, opinions, and manner of presentation.
The sequence of events that usually occurs in connection with the litigation process in the United States are briefly discussed, viz., pre-trial discovery, depositions, pre-trial preparation (attorney and witness), and the trial itself. Suggestions are given as to how the uninitiated might attempt to cope with such unfamiliar, adversarial surroundings and, to the extent possible, come away with the conviction that justice has been served.
